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STATEMENT OF THE CASE
Nature of the Case
Garrett Ray Ashford appeals from the district court’s judgment entered
upon his guilty plea to lewd conduct with a minor under 16. Ashford claims the
district court (1) erred in failing to put a specific expiration date on the no contact
order entered in conjunction with the judgment, and (2) abused its sentencing
discretion.
Statement of Facts and Course of Proceedings
The state charged Ashford with lewd conduct with a minor under 16 after
he raped his 15-year-old daughter. (R., pp.9-10, 21-22; PSI, p.3.) Pursuant to a
plea agreement, Ashford pled guilty to the charged offense and the state agreed
to recommend a life sentence with ten years fixed, unless Ashford’s
psychosexual evaluator concluded Ashford is a “high risk,” in which case the
state could request a fixed life sentence. (R., pp.23-32; Tr., pp.5-16.) Ashford
was free to request a lesser sentence. (R., p.23.) The district court imposed a
unified life sentence, with 20 years fixed (R., pp.43-45; Tr., p.35, Ls.16-22), and
entered a no contact order prohibiting Ashford from having contact with his victim
for the rest of Ashford’s life, or until further order of the court, “whichever occurs
first” (Tr., p.37, Ls.19-22; No Contact Order, p.2 (augmentation)). Ashford did not
object to the no contact order. (Tr., p.18, Ls.2-5 (agreeing that entry of a no
contact order “would be fine”); see p.37, Ls.19-25 (no objection to no contact
order being for the duration of Ashford’s life).) Ashford filed a timely notice of
appeal. (R., pp.50-52.)
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ISSUES
Ashford states the issues on appeal as:
I. Did the district court err by failing to include a specific expiration
for its no contact order?
II. Did the district court abuse its discretion when it sentenced Mr.
Ashford to life in prison, with twenty years fixed, for lewd conduct?
(Appellant’s Brief, p.3.)
The state rephrases the issues on appeal as:
1.
Ashford did not challenge the no contact order in district court and, on
appeal, Ashford fails to argue, much less demonstrate, fundamental error.
Because the lack of a specific expiration date does not constitute fundamental
error, should this Court reject Ashford’s request for relief?
2.
Has Ashford failed to demonstrate the district court abused its discretion in
imposing a unified life sentence, with 20 years fixed, after Ashford pled guilty to
lewd conduct with a minor under sixteen for raping his 15-year-old daughter?
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ARGUMENT
I.
Ashford Has Failed To Argue, Much Less Establish, Fundamental Error In
Relation To His No Contact Order
A.

Introduction
Ashford contends the district court erred in entering a no contact order that

will remain in effect “until further order of the Court or when the Defendant dies,
whichever occurs first.” (Appellant’s Brief, p.4 (quoting No Contact Order, p.2).)
According to Ashford, the district court was instead required to enter a specific
date pursuant to I.C.R. 46.2 and erred by failing to do so. (Appellant’s Brief, p.4.)
Ashford, however, failed to raise this claim in district court.

Consequently,

Ashford must demonstrate the error he claims is fundamental. Ashford, however,
has failed to argue, much less establish, fundamental error in relation to his no
contact order, nor could he since the violation he claims is not constitutional.
This Court should, therefore, affirm.
B.

Standard Of Review
The court on appeal exercises free review over the application and

construction of a statute, State v. Reyes, 139 Idaho 502, 505, 80 P.3d 1103, 1106
(Ct. App. 2003), and of a criminal rule, State v. Weber, 140 Idaho 89, 91, 90 P.3d
314, 316 (2004) (citations omitted).
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C.

Ashford’s Complaint About His No Contact Order Fails Under The
Fundamental Error Test
Idaho Criminal Rule 46.2 provides, in relevant part, that a no contact order

“must contain” a statement that “the order will expire at 11:59 p.m., on a specific
date, or upon dismissal of the case.”

I.C.R. 46.2(3).

With respect to an

expiration date, the no contact order entered against Ashford provides that it “will
remain in effect until further order of the Court or when the Defendant dies,
whichever occurs first.” (No Contact Order, p.2.) Ashford did not object to this
expiration date or otherwise challenge the order in district court. (Tr., p.37, Ls.1925 (no objection to no contact order being for the duration of Ashford’s life); see
generally R.) Instead, Ashford complains, for the first time on appeal, that the
district court should have provided a specific date rather than the date of his
death. Even assuming the date of Ashford’s death is not sufficiently specific for
purposes of I.C.R. 46.2, Ashford has failed to demonstrate, as he must, that the
error is fundamental.
“[A]ll claims of unobjected-to error in criminal cases are now subject to the
fundamental error test set forth in [State v.] Perry,” 150 Idaho 209, 245 P.3d 961
(2010). State v. Carter, 155 Idaho 170, 173, 307 P.3d 187, 190 (2013). Under
that test, Ashford has the burden of establishing that the error he alleges “(1)
violates one or more of [his] unwaived constitutional rights; (2) plainly exists
(without the need for any additional information not contained in the appellate
record . . .), and (3) was not harmless.” Perry, 150 Idaho at 228, 245 P.3d at
980.

Ashford’s claim fails on the first prong of the Perry test because, as

explained in Perry, “where the asserted error relates not to infringement upon a
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constitutional right, but to violation of a rule or statute the fundamental error
doctrine is not invoked.” Perry, 150 Idaho at 226, 245 P.3d at 978 (quotations,
citation, and ellipses omitted). Because Ashford’s complaint about his no contact
order is premised on an alleged rule violation, his argument fails on Perry’s first
requirement because there has been no constitutional violation. Ashford has,
therefore, failed to demonstrate any error entitling him to relief on appeal and this
Court should affirm. Compare State v. Norton, 151 Idaho 176, 182, 254 P.3d 77,
83 (Ct. App. 2011) (holding that alleged violations of the Idaho Rules of Evidence
do not constitute fundamental error).
II.
Ashford Has Failed To Establish The District Court Abused Its Sentencing
Discretion
A.

Introduction
Ashford contends his sentence is “excessively harsh” because, he claims,

he “has taken accountability for his actions and regrets the damage he has
caused,” and “has the potential to successfully reintegrate back into the
community once he is released.” (Appellant’s Brief, pp.5-6.) To the contrary, the
district court acted well within its discretion and consistent with the objectives of
sentencing; Ashford has failed to meet his burden of showing otherwise.
B.

Standard Of Review
A district court’s sentence is reviewed for an abuse of discretion. State v.

Hanington, 148 Idaho 26, 27, 218 P.3d 5, 7 (Ct. App. 2009).
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C.

The District Court Acted Well Within Its Sentencing Discretion In Imposing
A Unified Life Sentence, With 20 Years Fixed, Upon Ashford’s Guilty Plea
To Lewd Conduct
In order to demonstrate an abuse of the district court’s sentencing

discretion, Ashford must “establish that, under any reasonable view of the facts,
the sentence was excessive considering the objectives of criminal punishment.”
State v. Stover, 140 Idaho 927, 933, 104 P.3d 969, 975 (2005). Those objectives
are: “(1) protection of society; (2) deterrence of the individual and the public
generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for
wrong doing.” State v. Wolfe, 99 Idaho 382, 384, 582 P.2d 728, 730 (1978).
Ashford cannot meet his burden in this case.
In imposing sentence, the district court recited the objectives of sentencing
and set forth, in detail, its reasons for imposing a fixed life sentence with 20 years
fixed, including why it determined a fixed sentence beyond the 10 years
recommended by the state is appropriate in this case. (Tr., p.31, L.1 – p.36,
L.24.) Among those reasons is the fact that, by Ashford’s own admissions, the
daughter Ashford raped in this case is Ashford’s fourth victim. (Tr., p.33, Ls.315.)
Ashford “acknowledge[s] the indiscernible weight of the poor choices he
has made,” and admits his crimes were “heinous and unforgiveable,” 1 but asks
this Court to “see something other than the monster in him.” (Appellant’s Brief,
p.5.) In particular, Ashford “asks that the Court consider his accountability and
remorse, his potential for rehabilitation, and his potential for successfully
1

Raping your 15-year-old daughter is more than a “poor choice” - Ashford’s
description of the conduct as “heinous and unforgiveable” is far more accurate.
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reintegrating back into the community once he is released,” and “reduce the fixed
portion of his sentence to ten years,” as recommended by the state. (Appellant’s
Brief, p.5.) In other words, it appears Ashford is asking this Court to reweigh the
evidence and impose a different sentence. That is not the role of an appellate
court. Even if “reasonable minds might differ, the discretion vested in the trial
court will be respected, and this Court will not supplant the views of the trial court
with its own.” State v. Windom, 150 Idaho 873, 875, 253 P.3d 310, 312 (2011)
(citation omitted). This Court’s “role is to determine whether reasonable minds
could reach the same conclusion as did the district court.” Id. at 879, 253 P.3d at
316.

Application of this standard, and consideration of the objectives of

sentencing, shows Ashford has failed to show any sentencing error.
Based on the nature of the offense, Ashford’s character, and the objectives
of sentencing, a unified life sentence with 20 years fixed is not excessive under
any reasonable view of the facts.
CONCLUSION
The state respectfully requests this Court to affirm the district court’s
judgment and the no contact order.
DATED this 19th day of January, 2016.

/s/ Jessica M. Lorello____________
JESSICA M. LORELLO
Deputy Attorney General
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CERTIFICATE OF SERVICE
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true and correct digital copy of the foregoing BRIEF OF RESPONDENT by
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MAYA P. WALDRON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
briefs@sapd.state.id.us
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/s/ Jessica M. Lorello______________
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